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Chapter 20

Luxembourg

GSK Stockmann

1 Regulatory Framework

1.1 What legislation governs the establishment and

operation of Alternative Investment Funds?

Two categories of legislation that are relevant for Luxembourg-
based alternative investment funds (“AIFs”) should be distin-
guished. The first category covers the managers of AlIFs, and
consists principally in the law dated 12 July 2013 (“AIFM Law”)
which transposes the alternative investment fund managers
directive 2011/61/EU (“AIFMD”) into Luxembourg law.

The second category relates to the AIFs themselves, and due
to the fact that Luxembourg AIFs existed a long time before the
AIFMD was conceived, there are several laws covering specific
types of AlFs:

m  AlFs established pursuant to part II (“Part II Fund”)
of the law dated 17 December 2010 on undertakings for
collective investment (“Law of 2010”);

m  specialised investment funds (“SIFs”) pursuant to the law
dated 13 February 2007 (“SIF Law”);

m  investment companies in risk capital (“SICARs”) subject
to the law of 15 June 2004 (“SICAR Law”);

m  reserved alternative investment funds (“RAIFs”) pursuant
to the law of 23 July 2016 (“RAIF Law”); and

m  AIFs that are not established under any specific invest-
ment funds law and therefore only subject to the law of 10
August 1915 on commercial companies (“Law of 1915”).

In addition, the establishment and operation of AlFs is
governed by a significant number of supranational rules (such as
EU regulations) and guidelines (such as ESMA guidelines), but
also local administrative regulations such as circulars issued by
the Luxembourg regulator, the Commission de Surveillance du Secteur
Financier (‘CSSF”).

While, in principle, any AIF established in Luxembourg
must be managed by an alternative investment funds manager
(“AIFM”) and is therefore at least indirectly impacted by the
AIFM Law, there exist investment funds that invest into alterna-
tive asset classes but are not considered as an AIF as they benefit
from an exemption set out in the AIFMD (e.g. funds with a
single investor). Such funds are only subject to one of the above-
mentioned product laws.
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1.2 Are managers or advisers to Alternative Investment

Funds required to be licensed, authorised or regulated by
a regulatory body?

Any Luxembourg AIF must appoint an AIFM, and this rule
applies to all AIFs that qualify as such pursuant to the AIFM
Law, irrespective of which of the different laws set out under
question 1.1 they are subject to. In principle, AIFMs have to
comply with all rules of the AIFM Law, and must be licensed
and supervised by a regulatory body. Such an AIFM does not
have to be located in Luxembourg: the passport regime intro-
duced by the AIFMD also allows an AIFM to be appointed to a
Luxembourg AIF which is located in another EU Member State.

The AIFM Law, however, allows for an exemption in case
of Luxembourg domiciled AIFMs with smaller assets under
management. These are only subject to a simple registration
with the CSSF and a duty to report the size of their assets under
management. Such exemption for these so-called registered
AIFMs is available if they manage AIFs with less than EUR
100 million (if using leverage) or less than EUR 500 million
(AIFs that are closed-ended for at least five years and do not
use leverage). This exemption is not available for RAIFs, which
must always be managed by a fully licensed AIFM.

Entities that provide only investment advice to a Luxembourg
AITF (as opposed to taking the investment decisions) and which are
located in Luxembourg are subject to the law dated 5 April 1993 on
the financial sector. In principle, they must apply for a licence to
provide such services and are supervised by the CSSE. However,
exemptions exist for entities that only provide services to a limited
number of AIFs. Advisors that are not located in Luxembourg
and do not provide services in Luxembourg are not subject to
these requirements, and none of the specific investment fund laws
requires such entities to be under regulatory supervision.

1.3 Are Alternative Investment Funds themselves

required to be licensed, authorised or regulated by a
regulatory body?

Part IT Funds, SIFs and SICARs must be authorised by the CSSF
before they start operating. RAIFs and AIFs that are estab-
lished pursuant to the Law of 1915 are not subject to any prior
authorisation and are not directly supervised by the CSSE.
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1.4 Does the regulatory regime distinguish between
open-ended and closed-ended Alternative Investment
Funds (or otherwise differentiate between different
types of funds or strategies (e.g. private equity vs.
hedge)) and, if so, how?

All Luxembourg AlFs can be structured as an open-ended or
closed-ended fund.

There are currently no rules relating to specific asset classes,
and Luxembourg AIFs can therefore invest into any type of
assets and pursue any type of strategy: plain vanilla stocks and
bonds; private equity; venture capital; real estate; infrastructure;
hedge; or the fast-growing segment of private debt including
loan origination and syndication. Within one umbrella struc-
ture, several of these strategies can even be pursued within
different dedicated and segregated compartments (see below
question 2.1).

The only exception to such rule is the SICAR. It is limited
to investments in risk capital as such term is defined in CSSF
Circular 06/241, and is mainly used in the venture capital space.

At the level of an AIFM, however, the CSSF indeed grants
licences based on the asset class of the AIFs that are intended
to be managed.

1.5 What does the authorisation process involve and

how long does the process typically take?

Only Part IT Funds, SIFs and SICARs require the conducting of
an approval process with the CSSF. The relevant filing must be
made in writing, and for new AIFs and AIFMs (as opposed to
existing AIF or AIFMs), it is mandatory to use the regulator’s
electronic platform “eDesk” for such purpose.

The main documents to be filed with the CSSF are the
following:

m  draft articles of incorporation, limited partnership agree-

ment or management regulations (as the case may be);

draft offering document;

draft agreements with the main service providers;

engagement letter of an independent auditor;

documentation of the proposed members of the board of
the AIF or its general partner (as the case may be);

m  various CSSF questionnaires (concerning the investment
policy, KYC information, etc.); and

m  business plan and structure chart.

The approval process for a fully licensed AIFM is signifi-
cantly more complex, and should at least include the following
documents:

m  draftarticles of incorporation;

m  draft agreements with the main service providers;

m  documentation of the proposed members of the board of
the AIFM and its senior management;

m  draft internal policies relating, among others, to conflicts
of interest, liquidity management, risk management,
AML/KYC, remuneration rules, etc.;

m  information on the shareholding structure;

m  information and documents in relation to the AIF(s) to be
managed;

m  various CSSF questionnaires; and

m  business plan including capital requirements and structure
chart.

The CSSF can (and frequently does) request additional infor-
mation and documents in relation to any approval procedure.

In terms of timing, on average three to four months should
be expected between the filing and the approval of an AIF, and
six to nine months for the procedure with respect to an AIFM.
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Any amendment of an ATF’s documentation or a licence exten-
sion for an AIFM, however, are usually significantly less time
consuming,.

Once approved, the AIFM and the AIF will be entered onto
an official list kept by the CSSF and which can be consulted on
the regulator’s website.

For each approval process, fees have to be paid to the CSSF.
Their amount is set out in a Grand Ducal Regulation of 21
December 2017, and are split into a one-off fee and an annual fee.

1.6 Are there local residence or other local qualification

or substance requirements?

The registered office and the central administration of any AIF
or AIFM must be established in Luxembourg in order to qualify
as a Luxembourg-based entity.

In terms of residency of the members of the managing body
of any AIF or AIFM, there are no specific rules that require
any of them to reside in or around Luxembourg. It is, however,
recommended for the majority to be local in order to avoid
foreign tax administrations challenging the nationality of the
relevant entity.

In addition, the CSSF expects that, in principle, the staff
of an AIFM that runs the day-to-day business (the so-called
“conducting officers”) has to reside in or around Luxembourg.

1.7 What service providers are required?

An ATF must at least appoint the following service providers:

m AIFM;

®  management company (in case of an AIF established in the
torm of a fonds commun de placement (“FCP”));

®m  depositary and paying agent;

m  central administration agent (typically includes registrar
and transfer agent and domiciliation agent); and

m  auditor.

In case of an AIF with a registered AIFM (see question 1.2), a
depositary is not required.

1.8 What rules apply to foreign managers or advisers

wishing to manage, advise, or otherwise operate funds
domiciled in your jurisdiction?

AIFMs established in the EEA may be appointed as AIFMs of
Luxembourg AlFs, provided that they are authorised in their
home jurisdiction as such. Similarly, portfolio managers located
in the EEA can manage Luxembourg AIFs as delegates of the
AIFM by using their MiFID passport.

For third-country managers, there are a number of condi-
tions in order to manage Luxembourg AIFs: (i) it has to be
authorised in its home jurisdiction; (ii) it must be subject to
the supervision of a regulatory authority; (iii) there must be a
cooperation between the CSSF and such regulator ensured by a
Memorandum of Understanding (“MoU”); and (iv) the super-
visory regime needs to be considered as equivalent to the EU
regime. For the AIFs under its supervision, the CSSF verifies
these conditions as part of the approval process.

For investment advisors, please refer to question 1.2.

1.9 What relevant co-operation or information

sharing agreements have been entered into with other
governments or regulators?

Concerning AIFMs, and with the approval of the European
Securities and Markets Authority (“ESMA”), the CSSF has
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entered into MoUs with 46 non-EU authorities. ESMA has
published a list of such MoUs (https://www.esma.curopa.cu/
document/aifmd-mous-signed-cu-authorities).

The CSSF furthermore entered into several MoUs with super-
visory authorities defining the terms of the cooperation between
the authorities with respect to prudential supervision. The list
of MoUs signed with EU and non-EU authorities is available on
the CSSF’s website (https://www.cssf.lu/en/european-and-in-
ternational-cooperation/#memorandum-of-understanding).

Additionally, the CSSF entered into an MoU on the coopera-
tion between the financial supervisory authorities, central banks
and finance ministries of the EU on cross-border financial
stability (https://www.cssf.lu/wp-content/uploads/MoU_2008_
Final_1_June_2008.pdf).

Luxembourg also has a wide network of 83 double tax trea-
ties, most of which include provisions of the Organisation for
Economic Co-operation and Development (OECD) model
agreement on exchange of information between tax authorities.

2 Fund Structures

2.1 What are the principal legal structures used for

Alternative Investment Funds?

Except for SICARs, all ATFs subject to specific product laws
(Part IT Funds, SIFs and RAIFs) can be established as a corpo-
rate vehicle or in a contractual form (FCP). The latter is similar
to a trust structure and does not have a legal personality, there-
fore requiring a management company (typically its AIFM) to
represent it. Investors in an FCP typically do not have voting
rights, and FCPs are mostly considered tax transparent.

Several different corporate forms can be chosen: public limited
company (société anonyme or “SA”); limited liability company
(société a responsabilité limitée or “Sarl”); partnership limited by
shares (société en commandite par actions or “SCA”); special limited
partnership (société en commandite spéciale or “SCSp”); or simple
limited partnership (société en commandite simple or “SCS”). The
choice between them depends on several factors such as investor
participation, initiator control over the structure or investor tax
status. The most frequently chosen types for AIFs are partner-
ships, either the SCA or SCSp.

ATFs that are not subject to specific product laws are typically
established in the form of an SCS or SCSp, as these are usually
considered to be tax transparent.

Additionally, Part IT Funds, SIFs, SICARs and RAIFs can
make use of a so-called umbrella structure, independently of
whether they are intended as a corporate vehicle or FCP. This
enables such AIF to be established as one single vehicle, but
with several segregated pools of assets: so-called compartments.
Hach of these can pursue its own investment strategy, acquire its
own assets and have its own distinct investors, and due to the
segregation that is provided for by the relevant law, the perfor-
mance of one compartment has no impact on the others. While
the ATFM and depositary have to be appointed for the entire
structure, each compartment can choose a different portfolio
manager ot advisor. The economies of scale and advantages in
terms of time to market for adding further compartments have
resulted in approximately 50% of Luxembourg funds choosing
an umbrella structure.

Over the last few years, the majority of AIFs are established in
the form of a RAIF or as a partnership (SCS/SCSp) that is not
subject to a specific product law.
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2.2 Please describe the limited liability of investors in
respect of different legal structures and fund types (e.g.
PE funds and LPACs).

The liability of the investors in an AIF is generally limited to the
amount they have invested or committed to invest.

In case of a partnership, the liability of the general partner is
unlimited. However, typically corporate entities such as an Sarl
are chosen to act as general partner, so that the liability is limited
to the share capital of such company.

2.3 What are the principal legal structures used for
managers and advisers of Alternative Investment Funds?

The majority of AIFMs and investment advisors that are located
in Luxembourg are established in the form of an SA or Sarl.

2.4 Are there any limits on the manager’s ability to

restrict redemptions in open-ended funds or transfers in
open-ended or closed-ended funds?

There are no legal or regulatory restrictions for an AIFM or
delegate portfolio manager (or general partner) to limit redemp-
tions in open-ended funds. The conditions under which inves-
tors can request a redemption of their shares is set out in the
fund documentation and must therefore be appropriately
disclosed to investors. In particular, for AIFs investing into
illiquid assets, it is market practice to provide for restrictions (in
time and volume) of redemptions.

The relevant AIFM or manager should establish a liquidity
policy adapted to the AIF, in order to avoid a mismatch between
investor expectations and the liquidity of the AIF. In its report
dated 10 January 2020, ESMA indicated that the assets and the
fund structure have to be aligned, and both ESM A and the CSSF
recently indicated that this topic will be among their supervisory
priorities in the future.

Similarly, there exist no restrictions in relation to transfers in
open-ended or closed-ended funds.

2.5 Arethere any legislative restrictions on transfers of

investors’ interests in Alternative Investment Funds?

There exist no legal or regulatory restrictions in this respect.
The only exception is that for SICARs, SIFs and RAIFs, only
well-informed investors can invest into such funds.

In view of the fact that the AIFM marketing passport is
restricted to professional investors, the fund documentation
of AIFs frequently sets out that non-professional investors are
excluded.

2.6 Are there any other limitations on a manager'’s

ability to manage its funds (e.g. diversification
requirements, asset stripping rules)?

Part IT Funds, SIFs and RAIFs (except for a RAIF with a SICAR
regime) must comply with risk diversification requirements.

In principle, the maximum exposure to a single asset is
limited to 20% in case of a Part 1T Fund, and 30% for a SIF or a
RAIF. For AlIFs with an umbrella structure, the risk-spreading
requirements must be respected within each compartment. For
AlFs investing into illiquid assets, a ramp-up phase is permis-
sible during which diversification rules do not apply.
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SICARs are not subject to any risk-spreading requirements.

ATFs that are established without using one of the abovemen-
tioned specific product laws are not subject to any legal or regu-
latory diversification requirements, but can define such rules
themselves in their fund documentation.

All ATFs are subject to asset stripping rules as set out in the
AIFM Law.

3 Marketing

3.1 What legislation governs the production and use of

marketing materials?

The main framework on how AIFs can be distributed in
Luxembourg or in other EEA countries is set out in the AIFM
Law. Inaddition, from 2 August 2021, EU Regulation 2019/1156
defines further rules for the marketing of ATFs.

Luxembourg is the largest investment fund hub for AIFs
in Europe. As a consequence, most of the ATFs domiciled in
Luxembourg are distributed within the EEA, but also abroad
in the US or Asia.

3.2 What are the key content requirements for

marketing materials, whether due to legal requirements
or customary practice?

The AIFM Law sets out the information every AIFM must
disclose to potential investors for each AIF that it manages and
markets. Such disclosure document must include the informa-
tion necessary for investors to be able to make an informed judg-
ment, which includes, zuter alia, the following information:

m  description of the investment strategy and objective of
the AIF, including the procedures by which the ATF may
change its investment strategy;

[ description of the maximum level of leverage which the
AIFM is entitled to employ on behalf of the AIF;

[ description of the main legal implications of the contractual
relationship entered into for the purpose of investment;

[ identity of the main service providers of the AIF;

m  description of all fees, charges and expenses and the
maximum amounts thereof which are directly or indirectly
borne by the investors;

[ the latest net asset value of the AIF; and

m  the latest annual report of the ATF.

In addition, further marketing material can be provided to
investors. From 2 August 2021, such documents need to be
identifiable as such, describe the risks and rewards of the AIF
and have to be fair, clear and not misleading. It also must not
contradict the abovementioned disclosure document.

3.3 Do the marketing or legal documents need to be

registered with or approved by the local regulator?

There is no registration or approval requirement for any
marketing in Luxembourg for those AIFs that are not subject
to CSSF supervision (RAIFs and AIFs under the Law of 1915).
However, if any AIF is intended to be marketed in other EEA
countries based on the AIFMD marketing passport, a notifica-
tion procedure needs to be initiated. In the course of such noti-
fication procedure, a number of documents such as the investor
disclosure document will need to be provided to the CSSF in
order to be sent on to the relevant foreign regulators.

For Part IT Funds, SIFs and SICARs, please refer to question
1.5 for the documents that have to be approved.
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3.4 What restrictions are there on marketing

Alternative Investment Funds?

SIFs, SICARs and RAIFs can only be marketed to “well-in-
formed investors”. Such term is understood to include insti-
tutional investors, professional investors within the meaning
of MiFID II or any other investor that has either invested a
minimum amount of EUR 125,000 or received an assessment
from a bank or other financial service provider that confirms its
expertise, experience and knowledge for the relevant investment.

Part II Funds are not restricted to well-informed inves-
tors and can therefore also be marketed to retail investors in
Luxembourg.

3.5 Is the concept of “pre-marketing” (or equivalent)

recognised in your jurisdiction? If so, how has it been
defined (by law and/or practice)?

Currently, there are no rules on pre-marketing in place in
Luxembourg. The CSSF does not review any such material either.

However, a pre-marketing regime will be introduced by the
implementation of Directive (EU) 2019/1160 on cross-border
distributions of collective investment funds into Luxembourg
law, which should enter into force on 2 August 2021. Henceforth,
pre-marketing will be defined as providing information or
communication, direct or indirect, on investment strategies or
investment ideas by an AIFM or on its behalf to investors to
test their interest in an AIF which is not yet established. Such
pre-marketing will be subject to a notification requirement by
the relevant AIFM to the CSSF within two weeks of it having
begun pre-marketing. In addition, such pre-marketing cannot be
a substitute for marketing in that it must not amount to distrib-
uting subscription documents or be sufficient to allow investors
to commit to acquiring shares of the relevant AIF. Furthermore,
if draft offering documents are provided, it has to include a note
that it should not be understood to be an offer to subscribe, and
that its content is preliminary and cannot be relied upon.

It is not necessary for the relevant AIFM to notify the compe-
tent authorities in the countries where such pre-marketing takes
place of the content or of the addressees of pre-marketing.

Any subscription by professional investors within 18 months
of the start of such pre-marketing will automatically count as the
result of marketing, thereby excluding the possibility of reverse
solicitation for such time.

3.6 Can Alternative Investment Funds be marketed to

retail investors?

Part 11 Funds can be marketed to retail investors in Luxembourg.
They may also be marketed to retail investors in other jurisdic-
tions, subject to compliance with the applicable local rules.

SIFs, SICARs and AlFs are restricted to well-informed inves-
tors. These could also be individuals, if they comply with the
definition of such term. However, as any cross-border marketing
based on the AIFMD marketing passport is restricted to profes-
sional investors, any such marketing to such individuals would
need to comply with the applicable local rules.

3.7 What qualification requirements must be met in

relation to prospective investors?

Please refer to question 3.4 above.
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3.8 Are there additional restrictions on marketing to

public bodies such as government pension funds?

There are no restrictions on marketing to public bodies in
Luxembourg. It should, however, be mentioned that if an
investment fund is exclusively marketed to such bodies, it would
not qualify as an AIF and therefore be exempted from the provi-
sions of the AIFM Law.

3.9 Are there any restrictions on the participation in
Alternative Investments Funds by particular types of
investors (whether as sponsors or investors)?

There exist no restrictions on participation in AIFs by particular
types of investors.

3.10 Are there any restrictions on the use of

intermediaries to assist in the fundraising process?

In case such intermediaries act as distributors, they must have a
licence to provide such services from the competent regulator.

With respect to pre-marketing on behalf of an AIFM, from
2 August 2021 onward, only MiFID investment firms, credit
institutions, UCITS management companies or other AIFMs
are allowed to perform such services.

4 Investments

4.1 Are there any restrictions on the types of

investment activities that can be performed by
Alternative Investment Funds?

Part IT Funds, SIFs and RAIFs with a SIF strategy can invest in
any type of assets, subject to risk-spreading requirements (see
question 2.6 above).

SICARs and RATFs with a SICAR strategy must invest their
funds in risk capital as such term is defined in CSSF Circular
06/241.

4.2 Are there any limitations on the types of
investments that can be included in an Alternative
Investment Fund’s portfolio, whether for diversification
reasons or otherwise?

Please refer to question 2.6 above.

4.3 Are there any local regulatory requirements

which apply to investing in particular investments (e.g.
derivatives or loans)?

Please refer to question 4.1 above.

With regard to loans, Luxembourg AIFs can grant such loans
(loan origination), syndicate these or otherwise invest in loans,
without requiring any additional banking licence.

There are a number of specific risk diversification require-
ments for Part IT Funds investing into derivatives, which are set
out in CSSF Circular 02/77.

4.4 Are there any restrictions on borrowing by the

Alternative Investment Fund?

There are no provisions in Luxembourg law which restrict
borrowing by AIFs.
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Pursuant to the AIFM Law, the level of borrowing as well
as the maximum level of leverage calculated pursuant to the
commitment method and the gross method must be disclosed
to investors. In addition, AIFMs managing AIFs with substan-
tial leverage have specific reporting duties to the CSSF in this
context.

4.5 Are there are any restrictions on who holds the

Alternative Investment Fund’s assets?

No such restrictions exist in Luxembourg,
5 Disclosure of Information

5.1 What disclosure must the Alternative Investment
Fund or its manager make to prospective investors,

investors, regulators or other parties, including on
environmental, social and/or governance factors?

For investment funds managed by a fully licensed AIFM, disclo-

sures as described in question 3.2 need to be made. Furthermore,

the agreement with the ATF’s service providers and its constitu-
tional documents (articles of incorporation or limited partner-
ship agreement) are usually made available to investors.

ATFs that are managed by a registered sub-threshold ATFM
are not subject to such disclosure requirements, even though in
practice such documents atre often produced.

Since the entry into force of Regulation (EU) 2019/2088
on sustainability-related disclosures in the financial sector
(“SFDR?”), additional disclosure requirements on the webpage
of the ATFM and the pre-contractual documents of the AIF (i.e.,
the offering document) have to be respected.

The following information must be disclosed on the ATFM’s
webpage:

m  information about the AIFM’s policies on the integration
of sustainability risks in its investment decision-making
process; and

m  a statement on whether the AIFM considers principal
adverse impacts (“PAIs”) of investment decisions on
sustainability factors and, in case PAIs will not be consid-
ered, clear reasons why the AIFM does not consider PATs.

Furthermore, the pre-contractual documents (i.e., offering
document) must include a disclosure on how sustainability risks
are integrated in the investment decisions.

Additional disclosure requirements become applicable as
from 2022.

5.2 Are there any requirements to provide details of
participants (whether owners, controllers or investors) in
Alternative Investment Funds or managers established

in your jurisdiction (including details of investors) to any
local regulator or record-keeping agency, for example
for the purposes of a public (or non-public) register of
beneficial owners?

The Luxembourg law dated 13 January 2019 requires that infor-
mation on the beneficial owners of every entity registered
with the Luxembourg Trade and Companies Register must be
published in the register of beneficial owners. This also applies
to AIFs established in the form of FCPs, despite their lack of
legal personality.

For those AIFs under direct supervision of the CSSF, the
regulator requires knowledge of the owner, controller and initi-
ator of such AIFs.
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5.3 What are the reporting requirements to investors or
regulators in relation to Alternative Investment Funds or

their managers, including on environmental, social and/

or governance factors?

Registered AIFMs only need to report to the CSSF information
on the main instruments in which they are trading and on the
principal exposures and most important concentrations of the
AlFs that they manage.

Authorised AIFMs must ensure that an annual report with a
number of financial and other details is made available for each
financial year for each AIF that they manage and market. It
must be provided no later than six months from the end of the
financial year to investors upon request and to the CSSF, plus
the home Member State of the AIF.

Authorised AIFMs are furthermore subject to regular
reporting requirements to the CSSF, which include (i) the prin-
cipal instruments and markets in which they trade, (ii) the
principal exposures and most important concentrations, (iii)
the main categories of assets, and (iv) the risk profile and risk
management systems employed.

AlFs that are exclusively subject to specific product laws are
also required to produce an annual report and make it available
to investors. Part II Funds must additionally provide an unau-
dited semi-annual report to investors.

For AlFs that cither promote environmental or social char-
acteristics or that have sustainable investments as their primary
investment objective, AIFMs must, as from 1 January 2022,
include in their periodic reports the following information:

m  the extent to which environmental and social characteris-
tics are met; and

m  the overall sustainability-related impact of the financial
product by means of relevant sustainability indicators.

5.4 Isthe use of side letters restricted?

The use of side letters is not restricted by Luxembourg law.
However, the provisions of the fund documentation with respect
to the use of side letters and the principle of equal treatment of
investors must be respected, as provided for by the AIFM Law
(if the relevant AIF is subject to such law).

6 Taxation

6.1 What is the tax treatment of the principal forms of

Alternative Investment Funds identified in question 2.1?

In general, Luxembourg provides favourable tax treatment for
AlFs.

Part IT Funds

Part II Funds are not subject to income tax or net wealth tax.
Furthermore, distributions of Part 1T Funds to its investors are
not subject to Luxembourg withholding tax and are not taxable
if received by non-residents.

Part IT Funds are subject to an annual subscription tax of
0.05% calculated on the aggregate net assets as valued on the
last day of each quarter. The Law of 2010 provides for a number
of exemptions from the subscription tax, for instance in case
the Part II Fund holds its assets in another Luxembourg fund
which was already subject to the subscription tax. Furthermore,
the Law of 2010 provides for reduced rates of the subscription
tax ranging from 0.04% to 0.01%. The reduced rates depend on
specific circumstances and thresholds with respect to sustain-
able economic activities.
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SICARs

A SICAR incorporated in the form of a joint stock company
(i.e., Sarl, SA or SCA) is fully taxable as an ordinary company at
standard rates (i.e., 24.94% for Luxembourg City). As a result,
it may benefit from applicable double tax treaties and domestic
exemptions. The SICAR, however, benefits from an exemp-
tion on income from risk capital securities, as well as income
from the transfer, disposal contribution or liquidation of such
securities. Other kinds of income remain fully taxable at the
level of the SICAR. The SICAR is subject to the minimum net
wealth tax.

SIFs and RAIFs

A SIF is not subject to any income tax or wealth tax, so that
the income and assets of a SIF are tax exempt in Luxembourg,.
Distributions by a SIF to its investors are not subject to with-
holding tax. A SIF is liable to an annual subscription tax at the
rate of 0.01% on its net assets. Such tax is payable quarterly on
the basis of the net consolidated asset value as of the end of the
preceding calendar quarter.

In certain cases, an exemption from the subscription tax may
apply. In this respect, (i) assets invested in other Luxembourg-
based UCIs, SIFs and RAIFs subject to the subscription tax, (ii)
certain institutional cash funds, (iii) microfinance funds, and
(iv) pension pooling funds should be exempt.

In principle, the tax regime applicable to a RAIF, in whatever
corporate form, is the same as that applicable to a SIF.

In specific cases and if the RAIF qualifies as a vehicle
investing exclusively in risk capital, it can be subject to a
different tax regime. RAIFs opting for this regime are subject
to the same tax regime as SICARs, i.e. fully subject to corporate
income tax and municipal business tax as well as the minimum
net wealth tax (see above). It should be noted that the option
for the SICAR regime applies to the RAIF at the fund level.
Consequently, all compartments of a multicompartment RAIF
are subject to the same tax regime and it is not possible to apply
the SIF regime to some compartments, whereas others would
benefit from the SICAR regime.

VAT Treatment of AIFs

In accordance with EC]J case law, the Luxembourg tax author-
ities have expressly recognised that all investment funds are in
general VAT-able persons. However, Luxembourg AIFs do not
have an input VAT deduction right with regard to their fund
management activities.

A VAT exemption applies for services qualifying as fund
management services. As further detailed by ECJ decisions
and Circulars from the Luxembourg VAT administration, this
exemption covers administrative services outsourced to third-
party providers, to the extent they are specific to and essential
for the management of the funds.

Other services supplied to Luxembourg AlIFs could poten-
tially trigger VAT and require the VAT registration of the AIF
in Luxembourg so as to self-assess the VAT regarded as due
in Luxembourg on taxable services (or goods to some extent)
purchased from abroad. Such VAT is a final cost at the ATF’s
level as the fund has no right to deduct input VAT.

No VAT liability in principle arises in Luxembourg in respect
of any payments by the AIF to its sharecholders to the extent such
payments are linked to their subscription to the ATF’s shares and
thetefore do not constitute the consideration received for any
taxable services supplied.

6.2 What is the tax treatment of the principal forms of

investment manager/adviser identified in question 2.3?

Investment managers established in Luxembourg are not subject
to any specific tax regime. If incorporated as a standard joint
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stock company (i.e., an Sarl), they are subject to income tax
and municipal business tax at standard rates (i.e., a combined
rate of 24.94% for Luxembourg City). Furthermore, they are
subject to net wealth tax of 0.5% on their net assets (0.05%
applicable on the portion of the net assets exceeding EUR 500
million). Depending on the level of intra-group fees linked to
the managers’ activities, transfer pricing considerations would
need to be factored in.

Private portfolio managers and investment advisers are
professionals and fall under the rules of individual taxation for
independent activities.

A special tax regime applicable to carried interest was intro-
duced by the ATFM Law. In general, the share of profits paid by
an AIF and received by AIFM employees is taxable as miscel-
laneous income, i.e. either as ordinary income (with a tax rate
up to 45.78% for 2021), or as extraordinary income (with a tax
rate up to 22.89% for 2021). However, if the employee satisfies
certain conditions, the carried interest would be taxable at V4 of
the global tax rate only.

Fund management services supplied in Luxembourg are in
principle exempt from VAT (please refer to question 6.1 above).

6.3 Are there any establishment or transfer taxes
levied in connection with an investor’s participation in

an Alternative Investment Fund or the transfer of the
investor’s interest?

No such taxes are applicable in Luxembourg.

6.4 What is the local tax treatment of (a) resident, (b)
non-resident, and (c) pension fund investors (or any

other common investor type) in Alternative Investment
Funds?

Distributions by Part IT Funds, RAIFs and SIFs are in general
not subject to withholding tax regardless of investor type. Also,
distributions by a corporate AIF in the form of an SCS/SCSp
are not subject to withholding tax based on the tax transparency
of an SCS/SCSp.

Under the current legislation, non-resident investors are not
subject to any capital gains, income, estate, inheritance or other
taxes in Luxembourg. The exception thereto is for non-resi-
dents who, either alone or together with their spouse, partner
and/or minor children, directly or indirectly, at any time within
the five years preceding the disposal, hold more than 10% of the
shares or units of a Luxembourg AIF and who dispose of all or
part of their holdings within six months from the date of acqui-
sition; or in some limited cases, non-residents who have been
residents for more than 15 years and have become non-residents
less than five years before the disposal of the shares or units of
the AIF who, either alone or together with their spouse, partner
and/or minor children, directly or indirectly, at any time within
the five years preceding the disposal, hold more than 10% of the
shares or units of a Luxembourg AIT.

Luxembourg resident individual or corporate investors have
to declare income received from a Luxembourg AIF in their
annual tax return.

Dividends and other payments derived from a Luxembourg
AIF received by resident individuals, who act in the course of
cither their private wealth or their professional/business activity,
are subject to income tax at the progressive ordinary rates. A
gain realised upon the sale, disposal or redemption of shares or
units in a Luxembourg AIF by Luxembourg resident individuals
acting in the course of the management of their private wealth
is not subject to Luxembourg income tax, provided this sale,
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disposal or redemption took place more than six months after
the shares or units were acquired or the disposal of the shares or
units did not precede the acquisition and provided the shares or
units do not represent a substantial participation.

Dividends received and capital gains realised by Luxembourg
corporate investors on shares or units in a Luxembourg AIF
should be subject to corporate income tax.

The SIF Law and the RAIF Law provide for exemptions
from the subscription tax in case the shares or units of the
Luxembourg AIF are reserved for institutions for occupational
retirement provisions, or similar investment vehicles, estab-
lished on the initiative of one or more employers for the benefit
of their employees, and companies of one or more employers
investing funds they hold in order to provide retirement bene-
fits to their employees.

6.5 Is it necessary or advisable to obtain a tax

ruling from the tax or regulatory authorities prior to
establishing an Alternative Investment Fund?

It is not required or advisable to obtain a tax ruling from the
Luxembourg tax administration before establishingan AIF. The
Luxembourg ruling regime provides for the option to receive a
confirmation at the request of the taxpayer of the correct appli-
cation of the Luxembourg tax laws, and therefore to provide
certainty to the taxpayer with respect to its future tax liability.
The ruling cannot by itself, however, provide for an exemption
or reduction of the taxes due.

Further, the Luxembourg indirect tax administration in
charge of levying the subscription tax does not deliver advance
tax agreements.

Finally, the number of rulings filed in Luxembourg has
significantly decreased. This is a general downward trend that
continues to be confirmed year after year.

6.6 What steps have been or are being taken to
implement the US Foreign Account and Tax Compliance

Act 2010 (FATCA) and other similar information reporting
regimes such as the OECD’s Common Reporting
Standard?

On 28 March 2014, Luxembourg signed an intergovernmental
agreement regarding the automatic exchange of information
between the Luxembourg and US tax administrations within
FATCA, Model 1 (“IGA”), in order to implement FATCA in
Luxembourg. The IGA was transposed by the Luxembourg
Parliament on 1 July 2015 into Luxembourg domestic law.

Luxembourg is signatory to the Common Reporting Standard
(CRS) and has implemented the automatic exchange of informa-
tion in tax matters as of 1 January 2016.

Luxembourg implemented the fifth amendment to the
Directive 2011/16/EU as regards mandatoty automatic exchange
of information in the field of taxation in relation to reportable
cross-border arrangements with the law of 25 March 2020 (“DAC
6 Law”). The DAC 6 Law is largely based on the Directive.

As per the DAC 6 Law, all transactions the first steps of which
have been implemented after 25 June 2018 are in the scope of a
potential reporting obligation. Such reporting would, however,
only need to take place in case of cross-border transactions, specif-
ically transactions involving more than one EU Member State or
transactions involving an EU Member State and a third country.

Furthermore, transactions that fall within the scope of at least
one hallmark as provided for in the Appendix to the DAC 6
Law will need to be disclosed to the tax authorities by the rele-
vant intermediary or taxpayer. Hallmarks A to C1 are subject
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to an additional main benefit test. However, very little guid-
ance is given as to the interpretation of a “main tax benefit”,
thus giving room to different application of these Hallmarks
between Member States.

The first reporting date of cross-border reportable trans-
actions was set on 1 July 2020. However, with regard to the
COVID-19 pandemic, Luxembourg opted to defer reporting
obligations to 1 January 2021 as provided for by the European
Commission.

6.7 What steps are being taken to implement the
OECD'’s Action Plan on Base Erosion and Profit-Shifting
(BEPS), in particular Actions 2 (hybrids) (for example

ATAD | and Il), 6 (prevention of treaty abuse) (for
example, the MLI), and 7 (permanent establishments),
insofar as they affect Alternative Investment Funds'
operations?

Luxembourg implemented various changes to align its laws with
the BEPS Action Plan. It implemented ATAD 1, which deals
with controlled foreign companies, anti-hybrid and interest
deduction limitation rules, into Luxembourg tax law on 1
January 2019.

The hybrid rules under ATAD 2 were transposed in
Luxembourg national law with effect as of 1 January 2020,
extending anti-hybrid mismatch rules to certain arrangements.
The rules with respect to reverse hybrid mismatches under
ATAD 2, which specifically have a certain relevance for unregu-
lated ATF structures involving transparent company forms such
as an SCS/SCSp, will enter into force as of 1 January 2022.

Luxembourg has signed and ratified the MLI.  For
Luxembourg purposes, the MLI entered into force on 1 August
2019. Henceforth, each tax treaty signed with Luxembourg will
have to be interpreted in conjunction with the MLI provisions
in case the countersigning country has also ratified the MLI.

6.8 Are there any tax-advantaged asset classes or

structures available? How widely are they deployed?

In general, and independently from a specific asset class or
specific structure, Luxembourg AIFs have a rather favourable
tax regime. The tax treatment of individual structures should
be analysed on a case-by-case basis and depends on several
factors such as the underlying assets and the investor’s status
and residency.

6.9 Are there any other material tax issues for

investors, managers, advisers or AlFs?

Access to double tax treaties entered into between Luxembourg
and other countries by AlFs is not always straightforward, and
a case-by-case analysis should be performed. The Luxembourg
tax administration issued a Circular on 8 December 2017, estab-
lishing a list of double tax treaties where Luxembourg fund
structures can — expressly or implicitly — claim a treaty benefit.
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6.10 Are there any meaningful tax changes anticipated

in the coming 12 months other than as set out at
question 6.6 above?

There are currently no major tax changes anticipated that will
impact Luxembourg AIFs directly.

However, the 2021 Budget Law introduced a new special 20%
tax (prélevement immobilier), which applies as of 1 January 2021
on all income derived by tax-opaque Luxembourg funds from
domestic real estate assets. This new tax regime is aiming to
align the Luxembourg tax treatment with the tax regimes appli-
cable in other EU countries. It is to be noted and underlined
that Luxembourg funds which do not invest in Luxembourg real
estate will not be affected by the newly introduced regime.

7 Trends and Reforms

7.1 What have been the main trends in the Alternative

Investment Funds space in the last 12 months?

Luxembourg remains the top investment fund centre in Europe
with more than EUR 5,300 billion of assets under management.
More than 62% of the world’s cross-border funds are located
in Luxembourg. As a consequence, interest in the market for
AlFs and AIFMs, and in particular the RAIF as well as unregu-
lated partnerships (i.e., SCS and SCSp), remains very high. Both
products have a short time to market and offer great flexibility
in terms of structuring.

In terms of asset classes, debt funds in particular have
continued to grow over the last few years. Due to the growing
reticence of banks, resulting from their capital requirements, to
finance SMEs, an increased need for alternative financings can
be observed.

Since the entry into force of the SFDR, there has been a
notable increase in the number of ESG and impact funds. Asa
result of pressure from both investors and legislators, it appears
certain that sustainable finance products will become a major
trend in the investment funds industry in general.

7.2 What reforms (if any) in the Alternative Investment

Funds space are proposed?

Directive (EU) 2019/1160 on cross-border distributions of
collective investment funds and its Luxembourg implementa-
tion, which will enter into force on 2 August 2021, will harmo-
nise the provisions and reduce the restrictions and costs for
cross-border distribution of investment funds within the
European Union (see also section 3 above).

In addition, the review process of the AIFMD is currently
ongoing and is likely to be finalised in early 2022. It can there-
fore be expected that some amendments to such directive (and
subsequently to the AIFM Law) will be introduced, although
no fundamental changes should be made to such a well-func-
tioning regime.
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GSK Stockmann is a leading independent European corporate law firm with
over 200 professionals across our offices in Germany and Luxembourg.

GSK Stockmann is the law firm of choice for Real Estate and Financial
Services. In addition, we have deep-rooted expertise in key sectors including
Funds, Capital Markets, Public, Mobility, Energy and Healthcare. For interna-

tional transactions and projects, we work together with selected reputable “
law firms abroad. Our advice combines an economic focus with entrepre-
neurial foresight. That is what is behind our services: your perspective. J
In Luxembourg, GSK Stockmann is the trusted adviser of leading financial

institutions, asset managers, private equity houses, insurance companies, STOCKMANN
corporates and FinTech companies, with both a local and international
reach. Our lawyers advise domestic and international clients in relation
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