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GENERAL FRAMEWORK
General climate

Describe the nature and extent of securities litigation in your jurisdiction.

With respect to the prospectus regime, the current Luxembourg framework is provided in:

* Regulation (EU) 2017/1129 on the prospectus to be published when securities are offered to the public or
admitted to trading on a regulated market and repealing EU Directive 2003/71; and

* the Luxembourg law dated 16 July 2019 relating to prospectuses for securities (the Prospectus Law),
supplementing and implementing Regulation (EU) 2017/1129.

The Prospectus Law provides for a distinction between two situations.

First, for prospectuses for the public offering or the listing on a regulated market of securities covered by Regulation
(EVU) 2017/1129, they are covered by articles 4 to 15 of the Prospectus Law; in particular article 5, which provides that:

The responsibility for the information provided in a prospectus and in any supplement thereto lies with the issuer, the
offeror, the person asking for admission to trading on a regulated market or the guarantor, as the case may be. The
prospectus (..) shall contain a statement by [the persons responsible] that, to the best of their knowledge, the
information contained in the prospectus is in accordance with the facts and contains no omission likely to affect its
import.

and that :

No civil liability shall attach to any person solely on the basis of the summary provided (...), except: 1° if its content is
misleading, inaccurate or inconsistent, read in combination with other parts of the prospectus; or 2° if it does not
provide, read in combination with the other parts of the prospectus, key information to assist investors when
considering investing in the securities.

Second, for prospectuses for the public offering or the listing on a regulated market of securities not covered by EU
Regulation 2017/1129, they are covered by article 16 et seq of the Prospectus Law, with an identical liability rule; in
particular article 23, which provides that:

Responsibility for the information provided in a short form prospectus and any supplement thereto is the responsibility
of the issuer or the offeror or guarantor, as the case may be. The short form prospectus (..) contains a statement by
[the persons responsible] that, to the best of their knowledge, the information contained in the simplified prospectus
are in accordance with reality and do not contain any omissions likely to alter its scope.

Third, sanctions can be pronounced by the Luxembourg financial sector authority the Financial Sector Supervisory
Commission (CSSF). Under articles 12 and 35 of the Prospectus Law, in the case of publication of false information in
a prospectus or a supplement to the prospectus (including a short-form prospectus), the CSSF may impose
administrative sanctions and take administrative measures such as a public statement on the infringement, an
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injunction or administrative fines on legal or natural persons — which can be of a considerable amount as calculated on
the benefit from the false information.

This framework must be read together with the European Securities and Markets Authority Q&A (version 6 dated 21
January 2021), with the CSSF's Q&A (which is, however, not updated), and with the CSSF’s latest instructions and
procedures for the e-filing of prospectuses.

In addition to the liability related to prospectuses, issuers whose securities are listed on a regulated market may face
liability in relation to the information that they publish for the purposes of the transparency regime , implemented in
Luxembourg by the law dated 11 January 2008 on issuers’ transparency obligations, as amended (the Transparency
Law). Under this law, issuers are to publish three main series of periodic information, namely their annual and half-year
financial reports and, as the case may be, sums paid to governments (articles 3, 4 and 5). The responsibility and liability
in this respect are obviously on the issuer itself, as per article 6 of the Transparency Law. With respect to continuous
information, the publication and declaration information being in all-but-one cases on holders of securities, the liability
is not on the issuer. The obligation to declare the amendments of the rights attached to the securities issued (article
15) is, though, on the issuer (article 6). In these respects as well, the CSSF has the power to pronounce sanctions
(article 22 of the Transparency Law).

Interestingly, this Transparency Law framework should be read in conjunction with the CSSF Circular 08/337, as
amended , which clarifies that an issuer may either file its regulated information itself or appoint a third party to
execute the filing in its name and on its behalf, but will nevertheless remain entirely and solely responsible under the
obligations that the Transparency Law imposes on it.

Finally, in addition to these main pieces of legislation and regulation, and without being exhaustive, other regimes will
be relevant to Luxembourg securities litigation, whether for listed securities or non-listed securities:

* the EU Regulation 2017/2402, laying down a general framework for securitisation and creating a specific
framework for simple, transparent and standardised securitisation is relevant here although it is not specifically a
Luxembourg legislation. It contains an important number of obligations and liabilities for the issuers of asset-
backed securities (ABS) falling within its limited scope, but also on originators and sponsors. In particular, a risk
of liability exists in relation to the use of the designation ‘simple, transparent and standardised securitisation’
where it is not — or no longer — accurate (article 18 et seq).

* On a related topic, the Luxembourg law dated 22 March 2004 on securitisation, as amended, is of relevance,
although it does not contain any provisions with respect to liability. It must be read together with the Q&A of the
CCSF on securitisation.

* The Luxembourg law dated 27 July 2003 on fiduciary arrangements is also of relevance, insofar as it has been
heavily used in the past to issue ABS under the form of fiduciary notes, characterised, exactly as instruments
issued by a securitisation vehicle, by limited recourse and non-petition rights, which the Luxembourg courts
strongly enforce.

* The rules and regulations of the Luxembourg Stock Exchange (LSE) provide, for the issue of securities on the non-
regulated market of the LSE (called the Euro MTF market), for a disclosure and ongoing liability regime, which is
comparable, in its principles, to the prospectus and transparency regimes, though less stringent.

* The Luxembourg law dated 24 May 2011 on the exercise of their rights by shareholders of listed companies, is
relevant as it includes requirements for shareholders information and a (rare) express statement of the principle
of equality between shareholders of the same category.

* The absolutely central Luxembourg law dated 10 August 1915 on commercial companies, as amended, is the
keystone of any and all securities litigation in Luxembourg. It contains the rules under which Luxembourg issuers
can issue securities, be they equity securities (shares) or debt securities (bonds, notes or certificates). It also
contains the principles relating to the political (information, participation) and financial rights of the holders of
these securities.
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* The Luxembourg law dated 1 August 2001 on the circulation of securities does not contain any rules with respect
to issuers’ liability, but it does provide principles regulating the practical and technical aspects of the holding on
securities, including as book entries, as dematerialised securities, and since recently as blockchain tokens. It
provides for cases where a holder of securities can be liable as acquirer towards another legitimate holder
(article 12).

* For financial services providers involved in the issue, marketing or holding of securities, the law dated 5 April
1993 on the financial sector, as amended, contains their status.

* Due to the presence in Luxembourg of central securities depository Clearstream, claims and disputes relating to
securities held through the clearing system, which will trigger the application of the Clearstream rules, are often
also covered by Luxembourg law in furtherance of the lex rei sitae principle.

* Lastly, the Luxembourg Civil Code is an important element in securities litigation, for three reasons. First, it
contains the principles of extra contractual liability (articles 1382 et seq). Second, it contains the principles of
contractual liability (article 1134 et seq). Third, it is on the basis of its general principles that Luxembourg case
law has created an exhaustive set of duties, obligations and good faith requirements, which are key to assess any
claims based on reliance, misrepresentation, loss of chance, management liability and of the prejudice related
thereto.

Law stated - 05 March 2021

Courts and time frames

What experience do the courts in your jurisdiction have with securities litigation? Are there
specialist courts for securities disputes? What is the typical time frame for securities litigation in
your jurisdiction?

Luxembourg courts are often the forum of securities disputes; as a financial centre, an important number of securities
are governed by Luxembourg law and under the jurisdiction of Luxembourg courts. This is true for listed and non-listed
securities, but with a major focus on debt rather than equity securities. Luxembourg courts are also experienced with
ABS. There is no specialist court for securities in Luxembourg. The commercial formation of the ordinary district court
is hence competent by default, with the exception of summary cases ( référés , before the court’s president), and
justices of the peace for disputes on amounts lower than €10k. For a regular oral procedure, a delay of three to six
months can be expected between the filing and the pleading, while for more technical cases a written, longer procedure
is available. The covid pandemic has made these delays less predictable.

Law stated - 05 March 2021

Government regulation and enforcement

What is the relationship between private securities litigation and government regulation and
enforcement in your jurisdiction?

In principle, the enforcement of rules and the sanctioning of issuers or other actors is entrusted to the public
authorities (ie, the CSSF), while questions of liability and compensation are entrusted to the commercial court system.
It is worth noting that at the crossroad thereof, there is the LSE, which is a private company and has a regulating role on
the market on which it operates. One important element in relation to the interoperation of public and private
enforcements is that private enforcement of liability is generally based on concepts of faults, which are easier to
evidence before courts in situations where the public authorities have sanctioned a market player or issuer. In
particular, the liability of company management (towards the company or towards third parties) is partially built on the
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concept of legal breach.

Law stated - 05 March 2021

CLAIMS AND DEFENCES
Available claims

What types of securities claim are available to investors?

The majority of private claims are compensation claims based on the rules of civil or contractual liability under the
Luxembourg Civil Code. In addition, a number of cases, often summary cases, are initiated by investors who ask for
further information. This is notably the case for asset-backed securities and securitisations, where investors try to
obtain more information on the underlying portfolio and its performance. Also, more generally, private litigation will
revolve around requests for enforcement measures (forced payment, specific performance or delivery in kind, provision
of information or documents, termination of agreements, injunctions, seizing orders or forced convening of meetings),
including for a large part summary proceedings.

There are no separate sets of state and federal laws in Luxembourg.

In theory, the liability of the management of a securities issuer could be raised by third parties. This is, however, more a
theoretical possibility given that the liability of the management towards third parties would require either a legal
breach (the violation of specific corporate laws or of the articles of association of the company) or a fault that would
be separate from the functions of the managers.

Law stated - 05 March 2021

Offerings versus secondary-market purchases

How do claims (or defences to claims) arising out of securities offerings differ from those based
on secondary-market purchases of securities?

Luxembourg law does not address these differently.

Law stated - 05 March 2021

Public versus private securities

Are there differences in the claims or defences available for publicly traded securities and for
privately issued securities?

There are no separate sets of principles with respect to liability or compensation in this respect. However, two
elements are important to note.

First, the fact that a number of laws and regulations on disclosure and transparency apply to listed securities only
(including the rules and regulations of the Luxembourg Stock Exchange for the non-regulated market known as Euro
MTF) necessarily increases the number of faults that can be reproached to issuers or other actors in this respect.

Second, the Luxembourg Prospectus Law does provide a specific ground for liability in relation to the content of a
prospectus drawn for the listing of securities on a regulated market or their offer to the public.

Law stated - 05 March 2021
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Primary elements of claim
What are the elements of the main types of securities claim?

The main elements of liability are a fault, a prejudice and a causation link between them.

Law stated - 05 March 2021

Primary defences
What are the most commonly asserted defences? Which are typically successful?

The main defences will be based on the absence of fault, the absence of prejudice or the absence of causation.

Law stated - 05 March 2021

Materiality
What is the standard for determining whether the misstated or omitted information is of
sufficient importance to be actionable?

There is no such materiality threshold with respect to the importance of the information under Luxembourg law.

Law stated - 05 March 2021

Scienter

What is the standard for determining whether a defendant has a culpable state of mind to
support liability? What types of allegation or evidence are typically advanced to support or defeat
state-of-mind requirements?

Luxembourg law does not provide for a level of culpability or mens rea or intent in this respect. Negligence is itself
enough to trigger liability under civil law. The degree of seriousness of a fault can, however, have an impact on the level
of compensation, as well as the effect of potential limitations or exclusions of liability. Luxembourg case law provides
distinctions between simple fault, serious fault and intentional fault.

Law stated - 05 March 2021

Reliance
Is proof of reliance required, and are there any presumptions of reliance available to assist
plaintiffs?

Luxembourg law does not place any emphasis on reliance: rather, the general requirements for a prejudice and
causation cater for the same legal need.

Law stated - 05 March 2021
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Causation
Is proof of causation required? How is causation established? How is causation rebutted?

There is no definition of causation that is specific to securities litigation. Under civil law, causation is defined by case
law, for both contractual and extra contractual liability. Among various possible concepts of causation, Luxembourg
case law mainly operates with the concept of adequate cause: in a chain of events that ended in a prejudice, the
prejudice is legally caused by the preceding fact that was normally such as to ( normalement de nature a ) cause this
prejudice, unlike other preceding facts that only led to the prejudice as a result of exceptional circumstances. Another
concept sometimes used by Luxembourg courts is the equivalence of conditions: in this conception of causation, a
prejudice is legally caused by all the facts that led to it, hence each fact without which the prejudice would not have
occurred is a legal cause. This last concept is of a lesser relevance for securities litigation. It is also worth mentioning
that under contractual liability, only the prejudice that was foreseeable can be compensated.

Law stated - 05 March 2021

Other elements of claim
What elements or defences present special issues in the securities litigation context?

There are no specific elements in this respect.

Law stated - 05 March 2021

Limitation period
What is the relevant period of limitation or repose? When does it begin to run? Can it be extended
or shortened?

In commercial matters, the statute of limitation provided by article 189 of the Luxembourg Commercial Code is 10
years. The limitation period for a contractual liability action only runs from the time when the damage or loss is
realised, or from the date on which it was revealed to the victim if the victim establishes that he or she had not
previously had knowledge of it. One important exception to this is that under article 2277 of the Luxembourg Civil Code,
actions for the payment of interest under a loan (read here: under debt securities) are subject to a limitation of five
years only.

There is no specific rule that applies to securities litigation. In practice, securitisation vehicles sometimes provide for
limited recourse under their securities to become applicable only after a certain delay (eg, one year).

As a principle, the parties cannot extend the legal statute of limitation delays.

Law stated - 05 March 2021

REMEDIES, PLEADING AND EVIDENCE

Remedies

What remedies are available? Do any defences present special issues in the context of securities
litigation? What is the measure of damages and how are damages proven?

Luxembourg civil liability legal principles, as supplemented by case law, provide for integral compensation of damages,
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as this is the principle under the Luxembourg Civil Code. Compensation can be ordered for losses but also for prejudice
such as unmade profit and loss of opportunity. The liability of directors or managers of Luxembourg entities is difficult
to obtain. In addition to private enforcement for compensation, there is a public enforcement of disclosure rules
(Prospectus Law or Transparency Law) by the Financial Sector Supervisory Commission (CSSF), which can also lead
to sanctions on the management. Also, the removal of managers or directors is not a sanction provided by Luxembourg
law in relation to investor compensation. However, as the management of a regulated entity is appointed subject to its
suitability assessment by the CSSF, their liability can have the consequence that the managers of a regulated issuer or
market payer (eg, a financial services provider) will be dismissed from office.

Law stated - 05 March 2021

Pleading requirements
What is required to plead the claim adequately and proceed past the initial pleading?

There are no such principles or requirements under Luxembourg law.

Law stated - 05 March 2021

Procedural defence mechanisms

What are the procedural mechanisms available to defendants to defeat, dispose of or narrow
claims at an early stage of proceedings? What requirements must be satisfied to obtain each
form of pretrial resolution?

There are no pre-trial resolutions under Luxembourg civil procedure, except for:

* summary procedures;

* requests for junction of related cases;

* the appointment of an expert by the court; and

* the possibility for a party to raise a defect in the writ or initiation of the claim in limine litis.

Parties always have the possibility to reach a settlement between them and to terminate the judicial procedure, in
principle at any stage before the pleadings.

Law stated - 05 March 2021

Evidence

How is evidence collected and submitted to the court to support securities claims and defences
in your jurisdiction? What rules and common practices apply to the introduction of expert
evidence and how receptive are courts to such evidence?

There is no disclosure period in the Luxembourg trial procedure before the commercial court. The plaintiff must provide
the evidence supporting his or her claims and the defendant is responsible for bringing the evidence supporting his or
her counter arguments. These are the ordinary principles of evidence under the Luxembourg Civil Code, consistent with
the adversarial nature of Luxembourg commercial trials.

There exist several procedural means for a party to try and obtain evidence from the other party. Before a trial, this will
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be by way of summary proceeding. A summary proceeding can be initiated before the initiation of a substantial
procedure under article 350 of the Luxembourg New Civil Procedure Code, which provides that if there is a legitimate
reason to preserve or establish before any trial evidence of facts on which the solution of a dispute may depend, the
legally admissible investigative measures may be ordered.

During the trial, under articles 348 and 359 of the Luxembourg New Civil Procedure Code investigative measures may
be ordered in any event, if the court does not have sufficient evidence to rule. The facts on which the solution of a
dispute depends may, at the request of the parties or ex officio, be the subject of any legally admissible investigative

measure.

However, in both cases, an investigative measure may not be ordered to make up for the party’s failure to provide
evidence.

Further, there is no specific legal framework applying to securities litigation in this respect. In practice, when
subscribing debt securities or asset-backed securities, investors will be well advised to look into the information rights
that they have under the Luxembourg Company Law and under the terms and conditions of the securities subscribed.

Law stated - 05 March 2021

LIABILITY
Primary liability

Who may be primarily liable for securities law violations in your jurisdiction?

Where it comes to private litigation aiming at compensation, there is in principle no limitation to the persons from
whom an investor may claim compensation for the consequences of its faults, either under a contract or tort. It is
worth noting that here the Prospectus Law provides for the liability of various persons, although it does not set specific
principles for the assessment of their liability.

Law stated - 05 March 2021

Secondary liability
Are the principles of secondary, vicarious or ‘controlling person’ liability recognised in your
jurisdiction?

A general vicarious liability principle exists under Luxembourg civil law as under article 1384 of the Civil Code. It is
based on the concept of a person for whom one is accountable.

Law stated - 05 March 2021

Claims against directors
What are the special issues in your jurisdiction with respect to securities claims against directors?

There is a specific framework, under Luxembourg law, for the liability of company directors or managers towards third
parties, or towards shareholders. However, company directors or managers will only be liable personally towards third
parties in the case of a specific legal breach or of a fault that is separate from their functions.

Law stated - 05 March 2021
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Claims against underwriters
What are the special issues in your jurisdiction with respect to securities claims against
underwriters?

There is no specific principle for liability of underwriters. Their liability may arise, as for any person intervening in the
issuance or marketing process, as extra-contractual liability (tort), or under the obligations and undertakings that they
subscribed by contract.

Law stated - 05 March 2021

Claims against auditors
What are the special issues in your jurisdiction with respect to securities claims against auditors?

Auditors will be liable along the regimes of article 443-2 of the 1915 law on commercial companies or civil liability —
with the same result. Being only bound by a best efforts duty, their fault is generally based on the standard of
professional scepticism that they should display. Their liability towards third parties or shareholders can also be raised
more easily in the case of breach of company law, articles of association, or of the professional rules applying to their
profession. Though, their liability to a shareholder will only appear if such shareholder can prove a prejudice that is
separate and above the pro rata prejudice suffered through the company via the shares.

Law stated - 05 March 2021

COLLECTIVE PROCEEDINGS
Availability

In what circumstances does your jurisdiction allow collective proceedings?

Collective actions or ‘class actions’ are not possible under applicable Luxembourg law. However, a bill was introduced
before the Luxembourg parliament on 14 August 2020, which purports to introduce into Luxembourg law a framework
for collective actions by consumers. This bill has been in discussion since then. Under this bill, consumers could group
their action against a professional, asking for the cessation of an unlawful course of action, or compensation for the
prejudice that this course of action caused to them. It would be possible where the consumers are in a similar or
identical situation and the unlawfulness undermines their individual interests. Among the notable exclusions, a
collective action would only be possible in case of breach of contract or of a legal obligation, while competition law
breaches would not be covered. Also, no collective action would be possible against professionals who are supervised
by the Financial Sector Supervisory Commission (CSSF) or by the Luxembourg insurance authority, which would
exclude all financial services providers. These exclusions together with the limited scope of the bill would potentially
place some securities litigation outside the scope of collective actions, especially where the securities are listed
securities if the action is directed against the issuer itself.

Law stated - 05 March 2021

Reliance, causation and damages
Can reliance, causation and damages be determined on a class-wide basis, or must they be
assessed individually?
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The bill does not contain any provision in this respect but provides first for a first stage (decisions on the admissibility
of the claim and on liability) for either an ordinary procedure where the prejudice would be determined ‘with regard to
the exemplary individual cases’ being test cases, or a simplified procedure where the prejudice would be determined
globally.

Law stated - 05 March 2021

Court involvement and procedure

What is the involvement of the court in collective proceedings and what procedures must be
followed to achieve collective treatment of claims? What is the procedure for settling collective
proceedings and what is the extent of the court’s involvement in settlement?

Under the bill, the relevant court would render a first judgment on the admissibility of the collective claim and would set
adequate publicity measures and conditions to adhere to the group of claimants. If the claimants decide not to opt for
a settlement procedure, the court would then render a second judgment on the liability and would then open a phase of
implementation of this decision by appointing a liquidator, in charge of carrying out the group exclusion or the group
inclusion process.

Law stated - 05 March 2021

Opt-in/opt-out
In collective proceedings, are claims opt-in or opt-out?

Under the bill, the opt-in (group inclusion) or opt-out (group exclusion) type of procedure would be determined by the
court when rendering its second judgment appointing the liquidator. Under the opt-out procedure, all consumers
affected by the unlawfulness are by default covered by the compensation unless they opt out; hence it would apply only
where all the consumers who suffered the prejudice were known in advance.

Law stated - 05 March 2021

Regulator and third-p